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IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA 

SECOND APPELLATE DISTRICT 

DIVISION FOUR 

 
LLP MORTGAGE, 
 
  Plaintiff and Respondent, 
 
 v. 
 
B. GORDON BIZAR et al., 
 
  Defendants and Appellants. 
 

      B172072 
 
      (Los Angeles County 
      Super. Ct. No. BC278917) 
 

 
 
 APPEAL from a judgment of the Superior Court of Los Angeles County, Joseph 

P. Kalin, Judge.  Affirmed. 

 Gordon Bizar and Helene J. Bizar, in pro. per. for Defendants and Appellants. 

 Nossaman, Guthner, Knox & Elliott, Stephen P. Wiman, Scott N. Yamaguchi, and 

Sam P. Feldman for Plaintiff and Respondent. 

 

 Appellants were defendants below and appeal from the grant of summary 

judgment in favor of the plaintiff in an action for breach of a promissory note and a 

common count for money lent.  Appellants also contend the trial court erred in denying 

their motion for change of venue from Los Angeles County to Ventura County.  We find 

the court did not abuse its discretion in denying the motion to transfer venue, and 

respondent was entitled to judgment as a matter of law, and we affirm the judgment. 

BACKGROUND 

 Respondent LLP Mortgage, Ltd. is the assignee of a promissory note made by 

appellants Gordon and Helene Bizar and delivered to the United States Small Business 
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Administration (SBA).  In July 1992, appellants borrowed $112,500 from the SBA to 

make repairs to a house they owned in Malibu, and they secured the loan with a third 

trust deed on the Malibu property.  In December 1998, the senior lien holder foreclosed 

on the Malibu property when appellants still owed the SBA $72,213.17, and SBA became 

a “sold out junior lienholder.”  SBA assigned the promissory note to respondent in April 

2001.  Respondent filed this lawsuit, alleging two causes of action, for breach of the 

promissory note and a common count for money lent, in August 2002. 

DISCUSSION 

The Trial Court Did Not Abuse its Discretion in Denying the Motion to Transfer Venue 

From Los Angeles County to Ventura County 

 Appellants allege the court committed prejudicial error in denying their motion for 

change of venue from Los Angeles County to Ventura County pursuant to Code of Civil 

Procedure section 397.  The order denying transfer of venue is reviewable on this appeal 

from the final judgment.  (See Code Civ. Proc., § 906; Calhoun v. Vallejo City Unified 

School Dist. (1993) 20 Cal.App.4th 39, 42.) 

 In support of the motion to transfer venue, appellants Gordon and Helene Bizar 

each submitted declarations stating they resided in Ventura County at the time the lawsuit 

was filed against them.  They asserted that the complaint against them was a transitory 

action and, as such, venue lay in Ventura County.  They sought to transfer venue on the 

ground that the lawsuit was not brought in the proper court, and allegedly for the 

convenience of witnesses. 

 Respondent opposed the motion, offering various arguments why venue in Los 

Angeles County was correct.  The trial court found venue was proper in Los Angeles 

County, and that appellants did not demonstrate Los Angeles was an inconvenient forum.  

Appellants contend the trial court erred in finding venue was proper in Los Angeles 

County and in finding it was not inconvenient for them -- the only two witnesses for the 

defense -- to try the case in Los Angeles County. 

 The complaint alleged that the loan obligation arose in Los Angeles County and 

that appellants resided in Los Angeles County.  Appellants demonstrated that they had 
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resided in Ventura County since 1999, and respondent conceded that some time after the 

SBA loan was made, appellants had moved to Ventura County. 

 Respondent asserted that venue was proper in Los Angeles, however, because the 

promissory note was secured by real property that appellants owned in Los Angeles 

County, and SBA made the loan for the purpose of providing funds to repair that property 

after it was damaged by the “disaster occurring in the month of February 1992.”  

Appellants offered the declaration of Gordon Bizar, who testified that he and his wife 

signed the loan documents in Ventura County and mailed them to the SBA.  At the 

hearing on the motion to transfer venue, appellant Gordon Bizar conceded that “at the 

time that I applied for the loan with the Small Business Administration, my house was 

under repair from storm damage, which was the reason for the loan,” and that the house 

was in Los Angeles County. 

 The trial court found the obligation on the promissory note arose in Los Angeles.1  

Code of Civil Procedure section 395, subdivision (a) provides that venue for a cause of 

action based on contract is proper in the county “where the obligation is to be performed, 

where the contract in fact was entered into, or where the defendant or any defendant 

resides at the commencement of the action . . . and the county where the obligation is 

incurred is the county where it is to be performed, unless there is a special contract in 

writing to the contrary.”  Here, neither party asserts that the promissory note specifies the 

county where the obligation was incurred or was to be performed.  The parties disputed 

whether the loan obligation arose in Los Angeles County or Ventura County, but the 

conflict in the evidence was for the trial court to resolve, and it did so in favor of 

respondent on the basis of substantial evidence. 

 On appeal from an order denying a motion to transfer venue on the ground that the 

action was filed in the wrong court, the determination of the trial court of conflicting 

testimony will usually be upheld.  (See 3 Witkin, Cal. Procedure (4th ed. 1996) Actions, 

§ 836, p. 1028, and cases cited therein.)  “It is well-settled that where a conflict exists 
                                                                                                                               
 1 The court found that, “L.A. County is where everything happened,” and 
“[e]verything here went down in the county of Los Angeles.” 
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between the affidavits and counteraffidavits . . . on a motion for change of venue, an 

appellate court will not disturb the action of the trial court unless, of course, the action 

was arbitrary.  [Citations.]”  (Hall v. Superior Court (1963) 211 Cal.App.2d 634, 640; 

Carnation Co. v. El Rey Cheese Co. (1948) 88 Cal.App.2d 857.)  Although appellants are 

correct in urging that a defendant has “‘an ancient and valuable right’” to have an action 

tried in the county of his residence (Carnation Co., at p. 859), venue for an action to 

enforce a contractual obligation is also proper in the county where the obligation arose.  

The trial court found that the contract was made and performed in Los Angeles, and that 

ruling cannot be disturbed on appeal.  To establish reversible error in denying the motion 

on the ground of the convenience of witnesses and the interest of justice, appellants must 

show the trial court clearly abused its discretion.  (Union Trust Life Ins. Co. v. Superior 

Court (1968) 259 Cal.App.2d 23, 28 [finding no abuse of discretion where trial court 

denied motion for change of venue from Los Angeles to Ventura County].)  

“Convenience of the parties is not to be considered in the absence of unusual 

circumstances of hardship.  [Citations.]  . . . The burden of making a sufficient showing is 

on the moving party [citation], and he ‘must stand upon the strength of his showing rather 

than upon the weakness, if any, of the opposition.’  [Citation.]”  (Ibid.) 

 Here, appellants submitted declarations stating that it would take between one and 

a quarter hours to one and three-quarter hours to drive to the courthouse in Los Angeles 

County, where they anticipated traveling frequently “for research, filings and 

appearances,” as opposed to only 15 to 20 minutes to drive to the nearby courthouse in 

Ventura County.  They also stated it would cost more to drive to Los Angeles and, in 

effect, it would be a bigger hassle because of the traffic.  The trial court did not abuse its 

discretion in finding appellants did not demonstrate Los Angeles was an inconvenient 

forum, let alone “unusual circumstances of hardship.”  Commuters routinely drive 

between Thousand Oaks and Los Angeles, and appellants offered no evidence that the 

relatively short trip presented any special hardship for them. 

Respondent was Entitled to Summary Judgment as a Matter of Law 
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 “On appeal after a motion for summary judgment has been granted, we review the 

record de novo, considering all the evidence set forth in the moving and opposition 

papers except that to which objections have been made and sustained.  [Citation.]”  (Guz 

v. Bechtel National, Inc. (2000) 24 Cal.4th 317, 334.)  In ruling on the motion, the court 

must consider all of the evidence and all of the inferences reasonably drawn therefrom, 

and must view such evidence and such inferences in the light most favorable to the 

opposing party.  (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 843.) 

 The moving party bears the initial burden “to make a prima facie showing of the 

nonexistence of any genuine issue of material fact.”  (Aguilar v. Atlantic Richfield Co., 

supra, 25 Cal.4th at pp. 845, 853.)  “A prima facie showing is one that is sufficient to 

support the position of the party in question.”  (Id. at p. 851.)  The burden of the moving 

party is to “persuade the court that there is no material fact for a reasonable trier of fact to 

find . . . .”  (Id. at p. 850, fn. 11.) 

 “All doubts as to whether any material, triable issues of fact exist are to be 

resolved in favor of the party opposing summary judgment.  [Citation.]”  (Barber v. 

Marina Sailing, Inc. (1995) 36 Cal.App.4th 558, 562.) 

 Appellants contend the trial court erred in granting summary judgment in favor of 

respondent because respondent did not provide competent evidence to prove it was 

entitled to judgment, and there were disputed issues of fact with respect to their 

affirmative defenses that the action was barred by the statute of limitations, waiver, 

laches, and estoppel.  We conclude that respondent proved it was entitled to judgment on 

the basis of admissible evidence, and appellants failed to offer competent evidence of any 

disputed issue of material fact. 

 Respondent relied on the declaration of Peter Gilkey to authenticate the loan 

documents and SBA’s assignment of the promissory note to respondent.  Mr. Gilkey 

declared he was the litigation manager of a bank which acted as loan service agent for 

respondent and that all records of appellants’ indebtedness on the SBA loan “are kept and 

maintained in the ordinary course of business under my supervision and control.”  

Appellants did not offer any evidence in their separate statement of facts, or otherwise, 
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tending to show that the loan documents attached to the Gilkey declaration were not true 

copies of their SBA loan.  Instead, they objected that the loan documents were 

inadmissible hearsay, lacked foundation, and were “subject to proof at trial by the 

submission of original authenticated documents.”  The trial court did not rule on these 

objections and, therefore, we consider this evidence in evaluating whether respondent has 

met his burden.  (Code Civ. Proc., section 437c, subds. (b) and (c); Golden West Baseball 

Co. v. Talley (1991) 232 Cal.App.3d 1294, 1301, fn. 4.)  We conclude that respondent 

submitted substantial credible evidence that Mr. Gilkey was the custodian of respondent’s 

records of the SBA loan to appellants and, as such, he was competent to establish the 

authenticity of the loan documents.2  Appellants did not offer any evidence to dispute 

respondent’s proof of the amount due and unpaid on the promissory note. 

 Turning to appellants’ contention that there were triable issues of fact regarding 

their affirmative defenses, we will address first the defense of the statute of limitations.  

Appellants assert this action is barred by the four-year statute of limitations for breach of 

contract actions, presumably, Code of Civil Procedure section 337.  They contend the 

statute was triggered on September 2, 1997, when the senior lien holder appointed a 

trustee to conduct a foreclosure sale of the Malibu property that collateralized the 

promissory note.  Thus, they argue the last date to timely sue for breach of the promissory 

                                                                                                                               
 2 The loan documents on which respondent relied to obtain summary judgment 
were the same loan documents attached as exhibits to the complaint and to the briefs in 
support of and in opposition to the motion for change of venue.  Before respondent 
moved for summary judgment, appellants never suggested these loan documents were not 
authentic or not true copies of the loan documents evidencing their SBA loan.  Moreover, 
in their reply to respondent’s opposition to appellants’ motion to transfer venue, 
appellants offered to stipulate that the deed of trust and trustee’s deed upon sale attached 
as exhibits to the complaint and/or to respondent’s opposition papers “could be used for 
all purposes in lieu of originals.”  Appellants did not offer to stipulate to the authenticity 
of the promissory note, but it was among the loan documents that were the focus of the 
motion to transfer venue, and they did not question its authenticity.  Their offer to 
stipulate to the authenticity of loan documents relating to the same transaction as gave 
rise to the promissory note, when viewed with all the other evidence, creates a further 
inference that the promissory note was authentic. 
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note and on the common count was September 2, 2001, and since this action was filed on 

August 2, 2002, it is time-barred. 

 Respondent contends that the applicable limitations period is six years under either 

federal or California law, and this action is not time-barred even if it accrued on 

December 1, 1996, when appellants first defaulted on the SBA loan, the earliest date on 

which any statute of limitations could be deemed to have been triggered.  Respondent 

primarily relies on the six-year federal statute applicable to actions by the federal 

government to recover damages for breach of contract found in 28 United States Code 

section 2415(a).3  Respondent argues that, if this court finds the action is limited by 

California and not federal law, then the applicable limitations period is six years as 

codified in California Uniform Commercial Code section 3118.  We conclude that the 

federal statute of limitations governs and that, since the earliest evidence of breach 

triggering the statute is December 1, 1996, this action is not time-barred. 

 Both California and federal authorities establish that, as an assignee of an SBA 

loan, respondent is entitled to the benefit of the federal statute of limitations in enforcing 

appellants’ promissory note.  (See, e.g., Professional Collection Consultants v. Hanada 

(1997) 53 Cal.App.4th 1016, 1018-1020 [FDIC assignee entitled to benefit of six-year 

statute of limitations in 12 U.S.C. § 1821(d)(14)(A)]); White v. Moriarty (1993) 15 

Cal.App.4th 1290, 1297-1299 [same]; U.S. v. Thornburg (9th Cir. 1996) 82 F.3d 886 

[assignee of the SBA may file an action within six years of the accrual date of a loan 

pursuant to 28 U.S.C. § 2415(a)].) 

 Appellants concede that federal law would apply but for a provision in the 

promissory note that “this instrument is to be construed and (when SBA is the Holder or a 

party) in interest) [sic] enforced in accordance with applicable Federal law.”  Appellants 

                                                                                                                               
 3 Title 28 United States Code section 2415(a) provides in relevant part:  “Subject 
to the provisions of section 2416 of this title, and except as otherwise provided by 
Congress, every action for money damages brought by the United States or an officer or 
agency thereof which is founded upon any contract express or implied in law or fact, 
shall be barred unless the complaint is filed within six years after the right of action 
accrues . . . .” 
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argue that this clause of the promissory note should be interpreted to mean that where, as 

here, the SBA is not the holder but the assignor of the promissory note, federal law does 

not apply.  We decline to so construe the promissory note.  Rather, we find this language 

means only that federal law governs the rights and liabilities of the parties to the SBA 

loan.  Under federal law, as well as consistent California law, respondent stepped into the 

shoes of the SBA when it acquired the SBA’s right to enforce the promissory note and is 

entitled to the benefit of the six-year limitations period.4 

 Finally, we turn to appellants’ contention that there were material factual disputes 

concerning their affirmative defenses of waiver, laches, and estoppel.  Essentially, 

appellants argue there is a triable issue whether the federal government recovered the 

unpaid balance due under the promissory note by way of offset against tax refunds owed 

to appellants because an SBA representative told appellant Gordon Bizar that it was not 

the practice of SBA to file lawsuits on disaster relief loans “‘but under the law we are 

required to refer the debt to the IRS for offset.’” 

 As evidentiary support for these affirmative defenses, appellants relied on the 

declaration of Gordon Bizar, in which he stated that the Internal Revenue Service (IRS) 

offset the SBA indebtedness against tax refunds due in 1998 and 1999 and that he had 

proof of these offsets in the form of privileged tax records that he could produce at trial.  

The Bizar declaration also recounted his conversation with the SBA representative and 

stated that appellants grew lax about their record keeping in the belief the SBA would not 

sue them, as a consequence of which they suffered loss of memory, witnesses, and 

documents. 

 Appellants never specified what evidence had been lost as a consequence of their 

alleged reliance on the statement by the SBA representative that the SBA would refer the 

loan to the IRS for offset rather than sue them.  Appellants offered no evidence of waiver; 

accepting as true the statement of the SBA representative that it was the practice of the 

                                                                                                                               
 4 We decline to follow the analysis or holding of WAMCO, III, Ltd. v. First 
Piedmont Mortg. (E.D.Va. 1994) 856 F.Supp. 1076, the only federal authority that has 
refused to extend the federal statute of limitations to an FDIC assignee. 
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SBA to recover disaster relief loans by referring them to the IRS for offset rather than sue 

debtors, this statement does not create a triable issue that the SBA meant to abandon 

collection of the indebtedness. 

 Appellants never produced any tax records or other documents evidencing the 

claimed IRS offset, instead offering to provide them for an in camera inspection by the 

court after the hearing on the motion for summary judgment.5  As the trial court correctly 

observed, it would have been error to conduct an in camera inspection of appellants’ tax 

records following the hearing on the summary judgment motion to make an ex parte 

determination whether they created a triable issue of fact.  If appellants believed they 

could demonstrate a triable issue that the indebtedness had been offset against tax 

refunds, it was their duty to present nonprivileged, admissible evidence of the offset or to 

waive their claim of privilege with respect to any proof of offset in their possession. 

 In conclusion, respondent carried its burden of proving there was no material fact 

for a reasonable trier of fact to find, and appellants did not demonstrate there was a 

triable issue as to one or more material facts. 

DISPOSITION 

 The judgment is affirmed. 

        GRIMES, J.* 

We concur: 
 
 HASTINGS, J., Acting P.J. 
 
 CURRY, J. 

                                                                                                                               
 5 Appellants offered as exhibit 1 to the declaration of Gordon Bizar a letter from 
the SBA addressed to “Dear Delinquent Debtor” stating an intent to “refer you to the U.S. 
Treasury as a delinquent Federal borrower or guarantor” and advising what steps must be 
taken to avoid referral to the Treasury Offset Program.  This letter does not create a 
triable issue of fact that the federal government did in fact refer appellants’ loan to the 
Treasury Offset Program or that any part of the debt was recovered by offset against any 
tax refund. 
 * Judge of the Los Angeles Superior Court, assigned by the Chief Justice pursuant 
to article VI, section 6 of the California Constitution. 
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IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA 

SECOND APPELLATE DISTRICT 

DIVISION FOUR 

 
LLP MORTGAGE, 
 
  Plaintiff and Respondent, 
 
 v. 
 
B. GORDON BIZAR et al., 
 
  Defendants and Appellants. 
 

      B172072 
 
      (Los Angeles County 
      Super. Ct. No. BC278917) 
 
        ORDER FOR PARTIAL 
        PUBLICATION 

 

THE COURT:* 

 Good cause appearing, the opinion in the above entitled case, filed January 24, 

2005, is ordered partially published in the official reports. 

 This opinion is to be published with the following exceptions: 

 1.  Omit the entire section under Discussion entitled “The Trial Court Did Not 

Abuse its Discretion in Denying the Motion to Transfer Venue From Los Angeles County 

to Ventura County,” commencing on page 2, and all subsequent paragraphs and footnotes 

through the paragraph beginning on page 5 ending with the words “ . . . relatively short 

trip presented any special hardship for them.” 

 

 

_______________________________________________________________________ 
HASTING, Acting P.J.   CURRY, J.   GRIMES, J.* 
 

                                                                                                                               
 * Judge of the Los Angeles Superior Court, assigned by the Chief Justice pursuant 
to article VI, section 6 of the California Constitution. 


